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Consideration of Amendments to Rules 4.C.1, 5.K.1 and 6.A.11:
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TO: Honorable Commissioners
FROM: Jordanna Thigpen

RE: Prepayments and Proposed Rules
DATE: August 6, 2608

Attached please find a copy of a Resolution passed unanimously by the Board of Supervisors on August 5,
2008. Please note that the final Resolution number will be provided at the TXC meeting on Tuesday.

This Resolution specifically provides that the Taxi Commission is urged to adopt rules prohibiting the
collection of prepayments/deposits/etc. Therefore, a TXC Resolution with proposed rules to effectuate the
Board’s directive is attached to this memorandum.

Also attached are the following:
* EDD Guidelines which the State provides to taxicab companies for purposes of distinguishing

employees vs. independent contractors
» A copy of an order from Tracy v. Yellow Cab (1996, San Francisco Superior Court # 938786)

At the hearing, staff will provide a presentation of the various agencies involved in the background of this
situation including employee regulation, the status of California taxicab drivers as independent contractors vs.
employees. We have also invited representatives from the Department of Industrial Relations and the
Employment Development Department.

The TXC Resolution would amend existing Rules to prevent the collection of any monies for prepayments or
deposits. It would require the industry to convert to color-scheme controlled gas and gates only and would
eliminate long-term leases. It would prevent medallion holders from leasing their medallions to any other
party. However, some amendments have already been suggested and will be presented at the hearing.

One of the outstanding policy concerns with eliminating long term-leases involve drivers who have invested
in vehicles and paid lease fees for long-term leases. One solution for that is to grandfather existing long term
leases (that are otherwise complying with existing rules, such as the three-layer lease rule) and to prevent any
new ones, Some drivers and medallion holders with long term leases are working great, while others are
riddled with brokers. The TXC uncovered yet another case of a broker operating a vehicle for a medallion
holder with at least two drivers, one of whom has not had an A-card in two years. This same broker
unscrupulously demanded $18,000 from one of the long-term lease drivers just for the privilege of signing up
with him for four years, plus an additional $3,000 per month and the purchase of the vehicle.

Brokers are only mentioned because by eliminating the ability of medallion holders to lease their medallions,
the Commission would be eliminating the possibility for brokers to operate in the industry. However as noted
there are many policy concerns for discussion.
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[Urging Yellow Cab Cooperative to not require prepayments or deposits from taxicab drivers. |

Resolution urging Yellow Cab Cooperative, inc. not to require deposits or prepayments
from taxicab drivers as a condition of employment or contract and urging the Taxi

Commission to adopt rules prohibiting the collection of deposits or prepayments.

WHEREAS, Yellow Cab Cooperative now seeks to implement a policy requiring drivers
to deposit certain amounts with the company as a condition of continued employment or
contract as high as $1,930 by August 15, 2008; and

WHEREAS, Various courts have interpreted the status of California taxicab drivers as
employees or independent contractors depending on the amount of control factors present in
the employment relatiohship; and,

WHEREAS, One of thase control factors suggested by the California State

Employment Development Department is the prepayment or depoéit of lease fees for terms of

at least 28 days; and
WHEREAS, The decision in Tracy v. Yellow Cab Cooperative (1996, San Francisca

Superior Court No. 938786) specifically prohibits the defendant and other taxicab companies

from collecting deposits from drivers; and,

- WHEREAS, This policy is damaging to the San Francisce taxicab industry and to the
lives of the drivers who would be required to produce these sums of money; and now
therefore be it

 RESOLVED, That the Board of Supervisors urges Yellow Gab Cooperative to comply
with the mandate of Tracy v. Yallow Cab Cooperative and not require drivers to pre-pay

deposits or other monies for any term of time beyond a per-shift basis, and, be it

Supenvisor Daly
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FURTHER RESOLVED, That the Board of Supervisors urges the Taxi Commission to
adopt a rule prohibiting the collection of monies, whether called "depaosits,” "prepayments.” or
any other term, other than dalily gate fees, from shift drivers as a condition of employment or
contract; and, be it

FURTHER RESOLVED, That the Board of Supervisors urges the Taxi Commission to

adopt a rule requiring payment of gate fees at the end of each driver's shift.

Supervisor Daly
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JORDANNA THIGPEN, EXECUTIVE DIRECTOR
August 13, 2008

At the meeting of the Taxi Commission on Tuesday, August 12, 2008 the following resolution(s)
and finding(s) were adopted:

RESOLUTION NO. 2008-XX

WHEREAS, the Taxi Commission wishes to prevent taxicab companies from requiring
deposits, prepayments, or other monetary sums from individual taxi drivers as a condition
of driving a taxicab vehicle with a particular company; and

WHEREAS, there are currently no rules to prohibit taxi companies from requiring
montes from drivers, although the 1996 case of Tracy v. Yellow Cab Cooperative (San
Francisco Superior Court No. 938786) does prevent deposits; and

WHEREAS, the problem of medallion brokers and other individuals operating a black
market within the legitimate San Francisco taxicab industry is endemic and is destroying
the fabric of the industry; and

WHEREAS, the Taxi Commission understands that particular companies and particular
medallion holders are operating medallion permits in an unlawful manner that contribute
to the problem of brokers; and

WHEREAS, the existing rules limiting leases to three layers are inadequate and do not
provide sufficient penalties for medallion holders, taxi companies, and drivers who are
violating the law; and

WHEREAS, the Taxi Commission wishes to address these problems with the following
amendments to the Rules and Regulations; and

Rule 4.C.1: Al Medallion Holders must operate taxicab vehicles on a “gas and gates”
or per-shift basis only. Gate fees may only be paid and collected to the Color Scheme
Holder at its business premises at the beginning of the Medallion Holder’s shifi. No
Medallion Holder may lease a vehicle to or otherwise employ any Driver or any other
person_for the purpose of opemtmg the taxicab vehtcle assoczated with his medallion.




Rule 5.K.1: Every Medallien-Helder-and Color Scheme Holder must operate taxicab
vehicles on a “gas and gates” or per-shift basis only. Gate fees may only be paid and
collected to the Color Scheme Holder at its business premises at the beginning of the
Driver’s shift. No Color Scheme Holder may lease a vehicle to or otherwise employ any
Driver or any other person for the purpose of operating the taxicab vehicle associated
with a medallion for any term longer than one shift. No Color Scheme Holder may collect
monies from any driver as a prepayment, deposit, or for any other purpose. Violation of
this Rule shall create an extremely strong presumptmn Jor revocation of a color scheme
permzt sh&}}

Rule 6.A.11: All Taxicab Drivers must operate taxicab vehicles on a "gas and gates” or
per-shift basis only. Gate fees may only be paid and collected to the Color Scheme
Holder at its business premises af the beginning of the Driver’s shift. Drivers are not
required to give any monies to Color Schemes for any purpose and are encouraged to

reporr any requests to rhe 1 axz Commzsszon Ne—’Paeﬁeab—waemajL}ease—a—pemﬂ{—e%

THEREFORE BE IT RESOLVED, that the Taxi Commission adopts the amendments
described above.

AYES: NOES:
ABSENT: RECUSED:
Respectfully submitted,

Jordanna Thigpen

Execuiive Director
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TAXICAB INDUSTRY

Taxicab drivers typically operate taxicabs under ong of three
business arrangaments:

1. The taxicab company acknowledges the driver as an
employee.

2. The driver owns and operates the taxicab, independently
arranges fares, and personally pays for required
licenses, permits, and insurance.

3. The driver parforms services as a lease driver on either
a fixed-fee or percentage-of-receipts basis.

Undar the first arrangement, the taxicaly driver is subject to

the direction and control of the taxicab company and would be
considered a common law employes (rafer to Information Sheet:
Employment, DE 231). Undler the second arrangement, the
taxicab driver Independently makes business decisions related
to the taxicab service. Since the driver is not subject o the
direction and control of the taxicab company, the driver would
be considared self-employed. Under the third arrangement,
detarmining whether a driver is an employee or self-employed
persan requires a detailed analysis of the business arrangement.
How the industry-specific details of the arrangement impact the
employment status of drivers who lease a taxicab on a fixed-fee
or percentage-of-receipts basis is discussed below.

FIXED-FEE DRIVERS AS EMPLOYEES INTHE TAXICAB
INDUSTRY

There is a strong indication that taxicab drivers who lease
taxicabs on a fixed-fee basis under all of the following
circumstances are employees. Therefore, there is a high
probability that drivers classified as independent contractors
are incorrectly ciassified when the drivers:

+ | ease the taxicab on a daily basis or pay the lease fee

at the end of avery shift.

« Do not have a financial interest in 2 business and are
not subject to a financial risk of loss,

= Are not Involved in a separate and distinct business of
thelr own,

«  Perform work that is a regular part of the taxicab
company's business.

s Can be terminated by the taxicab company without liability
by termination or nenrenewal of the lease agresment.

FIXED-FEE DRIVERS AS INDEPENDENT
CONTRACTORS INTHE TAXICAB INDUSTRY

There is a strong indication that taxicab drivers who
lease their taxicab on a fixed-fee basis are independent
contractors when they:

» Do not perform services under the direction and contrel
of the taxicab company. They are free to conduct their
husinass however they choose.

DE 231TC Rev. 4 (6-06) (INTERNET)
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» Do not rely on the company for their customers. They
secure their customers on their own with only an
occasional refarral from the company. They are not
required to accept any referral.

Prepay to iease a taxicab for a period of at least 28 days.
Choose their shifts to drive the taxicab.

*  Must be provided advance notice of termination or
nenrenewal of the lease agreement by the taxicab
company or the company may be liable for damages
under the terms of the agreement. Drivers are liable
for unpaid lease fees when they withdraw from the
agreement early, and lease agreements provide
provisians for arbitration of disputes.

DRIVERS WHOQ LEASE TAXICABS BASED ON A
PERCENTAGE OF THEIR RECEIPTS

The California Unemployment Insurance Appeals Board
(CUIAB) has held taxicab drivers to be emplayees when the

fellowing circumstances apply:

¢ The drivers pay a percentage of what they earn to the
taxicab company in order to lease a taxicab.

+  Sincs the taxicab company's income depends on how
much revenue is generated by the driver, the company
may attempt to increase that income by placing confrols
and requirements on the drivers, such as assigning
shifts, requiring the maintenance of trip sheets, and
paying for alf advertising.

«  The drivers do not have a substantia! investment in the
business, are not subject to an entrepreneurial risk of
loss, and do not have a distinct business of their own.

+  The work performed by the drivers is a regufar parst
of the taxicab company’s business, and drivers can
terminate or be terminated without any liability.

IMPACT OF GOVERNMENTAL REQUIREMENTS

Local governments commonly mandate that a taxicab company
exercise certain controls over taxicab drivers and the company’s
operation of vahicles. Depanding on the jurisdiction, such
controls may include, but are not limited to, driver dress codes,
maintenance of trip records, restriciions on and requirements for
the driver's use of the vehicle, response time goals and handling
of dispatches, required color schemes, driver and company
licensing, driver training, and a variety of requirements to ensure
transpertation accessibility and public safety. Such mandates
are not viewad as being evidence of controf and ara given no
weight in making the uitimate determination.

However, if the company expands upon or exceeds
the government mandates, then the raquirements are
considered in determining the amount of control exercised

over the drivers,

cu



MAJOR COURT CASE

n Santa Cruz Transportation, Inc. v. Unemployment Insurance Appeals Beard (19913 235 CA 3d 1363; 1 Cal Bpir 2d €41], the

Appeals Geurt held that the drivers who paid the taxicab company a fixed-fee to lease a taxicab were employees of the company.
Tharefore, any fixed-foe lease driver who operates in a manner similar fo the drivers described in the Santa Cruz Transportation
decision would be an employee. Refer to the chart below that lists the elements cited in the court decisien and the weight the

CUIAB and the courts will give to each.

KEY ELEMENTS IN THE
SANTA CRUZTRANSPORTATION CASE

WEIGHT GIVENTO ELEMENTS INTHE
SANTA CRUZ TRANSPORTATION CASE

The terms of the lease allowed the company to terminate
the drivers.

The right to terminate at will is strong evidence of
employment. The right to terminate conveys an inherent
power of the company over the driver, The company couid
choose not to renew the lease of a driver without advance
natice or liability. This would be strong evidence of an
amployment refationship and weuld be given high weight.

The drivers could be terminaled under the lease agreement
if thay did not maintain good relations with the public.

The company exercised control over the actions and
hehavior of the drivers by requiring them 1o always have a
good relationship with the public. Failure to do so would
result in the termination of the driver. With this right, the
company can demand many things of the driver, and the
driver, fearing loss of his or her job, would be obliged to
follow such demands. High weight would be given 1o this

glement.

The lease agreement designated the time period when the
shift began and ended.

When the drivers are not allowed to set thair own hours
of work, the cempany is directing and centroliing their
services. This element is given medium to high weight.

When shift drivers lease a taxicab for 12 hours a day or
12-hour shifts over a period of a week and leases

are allowed only when they are available for the shift
requested, drivers cannot set their own hours and are not
free to work whean they choose.

The drivers were required to schedule their meal breaks
with the dispatcher.

If the dispaicher has control over when breaks are taken,
this is strong evidence of control over the drivars and
would be given high weight as an employment element, [f
the drivers are only required to give notice of breaks to the
dispatcher, the alement would be given low waight.

The drivers were prohibitad from using the taxicab for
personal usa.

The company controlled the use of the taxicabs by the
drivars. This element would be given medium weight.

The drivers were required to accept charge stips from
certain customers,

The company exercisad conirof over the services by
requiring the acceptance of aiternative methods of
payment. This was evidence that the company had the
right to conirol the services, and that right was complete
and authoritative. This alone is strong evidence of an
employer-employee relationship and is given high weight.

The drivers ware required to conform to a company dress
code.

A specific drass code, such as the wearing of uniforms, Is
given high weight and is strong evidence of employment. A
géneral dress code, (for example, "neat appearance”) would
be given low weight.

The drivers were required by the company to account for
fares they received by a daily trip sheet and there was no
evidence that the city required the drivers to maintain trip

shasts.

Required reporis are viewed as “review of work™ which is
strong evidence of the taxicab company’s right to control the
drivers. This element is weighted high as an indicator of
employment. Having drivers complete cily or governmental
agency required reports is an elemeant given no weight.

Table continuad on next page.
CE 231TC Rev, 4 (6-06) (INTERNET)
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KEY ELEMENTS IN THE
SANTA CRUZTRANSPORTATION CASE (CONT.)

WEIGHT GIVEN TO ELEMENTS INTHE
SANTA CRUZ TRANSPORTATION CASE (CONT.)

The work did not require the expertise of a skilled
professicnal.

Operating a taxicab does not require a high level of technical
skill and this elemant would be given high weight. A lower
lavel of technical skill is strong evidence of employmerit.

The drivers did not advertise their services.

If the company holds itself out as a taxicab service and
does all advertising, this would be sireng evidence that the
drivers are working in the furtherance of the company’s
businass and would be given medium to high welght,

The taxicab company operated a fleet of cabs for public
carriage. ‘

The taxicab company was in the business of providing taxi-
cab services, not leasing taxicahs. This element would ba

given high weight.

The taxicab company's name was on the taxicab.

The company’s name on the taxicab was an indication that

the driver represented the taxicab company and the driver
performed services in the furtherance of the company’s
business. This element would be given meadium to low weight.

The drivers’ work was part of the regular business of the
taxicab company.

The drivers' services were performed as an integral part of and
in direct furtherance of the company’s business, which indicates
employment. This element would be given high waight.

The taxicah company owned the taxicab.

The drivers did not have a significant investment in provid-
ing their services (for example, own their ¢ab, own medal-
lions or the permits necessary to operate a taxicab, etc.).
This was strong evidence of employment and Is given high
weight. A daily lease Is not considered a significant invest-
ment and does not create an entreprensurial risk of loss
associated with an independent contractor.

The taxicab company owned the municipal taxicab license.

The drivers operated under the company's ficense. This is an
slement receiving high weight as evidence of employment.

The drivers depended on the company’s dispalcher for
their livelihood.

If the drivers are required to use the company’s dispatcher
in order to secure business, this is strong evidence that
the company is controfling the services performed by the
drivers. This element would be given high weight.

Tha customers called the taxicab company for taxicab
services; the taxicab company arranged for the
performance of the services,

If the customers generally secure tha services of the driv-
ers through the company, this would be an employment
slement as the drivers depend on the taxicab company for
business. If the drivers secure business on their own and
could accept or reject referrals from the company dispatch-
er, this would be an indication of independent contractor
status. This elemeant would receive high weight.

ADDITIONAL INFORMATION

This information sheet describes the most common circumstances in the taxicab industry and how those circumstances
affect whether a taxicab driver's services are performed as an employee or independent contractor. if you have questions
about the employment classification of taxicab drivers, you can visit your nearest Employment Tax Office listed in the
California Employer's Guide {DE 44) and on our Web site at www.edd.ca.gov/taxrep.taxloc.htmi#taxloc. You may aiso

contact us at 1-888-745-3888,

EDD is an equal opportunity employer/program. Auxifiary aids and services are avallable upon request to individuals with
disabilities. Requests for services, aids, and/or alternate formats need to be made by calling 1-888-745-3886 (voice), or

TTY 1-800-547-8565,

DE 231TC Rav. 4 (5-08) (INTERNET)
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CALIFCRNIA SUPERIOR COURT
CITY AND COUNTY OF SAN FRANCISCO

DEFPARTMENT NUMBER EIGHT

NO. 3938786

ORDER GRANTING
PLAINTIFFS' MOTION
FOR SUMMARY JUDGMENT
AND TO ADD CLASS.

JOSEPH TRACY, et al., )
)
)
)
vs. ' )y
) REPRESENTATIVE;
)
)
)
)
)

Plaintifis, TAX\-DPRIyeR

YELLOW CAB COOPERATIVE, et al., CRDER LUNYING
DEFENDANTS' MOTION

TO DISMISS QR

Defendants,
DECERTIFY CLASS

Plaintiffs' motion for Summary Judgment came on regularly in

Department Eight of this Court on July 24, 1996, tha Honorable

William Cahill, Judge Presiding. Plaintiffs’ Motion to Add Class

Representative and defendants' motion to dismiss or decertify the

class aspect of this case cams on regularly in Department Eight of

this Court on August 8, 1996. After reviewing all the papers

submitted and the file in this matter the court issues the

following ruling:

1 TRACY OADN
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On August 7, 1995, this case wasg gingly agsigned by tha
Presiding Judge to Judge William Cahill for all purposes. In early
February 1996, this court, after ccnsultihg with counssl agast July

11, 1996 as a hearing date for the parties cross-motiona for

summary Jjudgment. After setting the abave schedule, there were at

least three and maybe more Status Conferences and hearings, at

which the progress on these cross summary judgment motions wag

discussed. On May 30, 1996, this Court, after conaultation with

both Plaintiffg' and Defendants' counsel, re—calendared the hearing

dates for the cross-motions fof July 24, 1996, as well as dates for

filing the pleadings. The court is unaware of any requests for

continuances or any objection to any date on which a pleading was

Teguired to be filed.

Despite all of this advance planning, all of which involved
congultation with counsel for both sides, defendants CQQse not: to
file any summary judgment motion, and did not contest any cf
plaintiffe' 56 undisputed facts.® In addition, defendants’ ceunaal
did not set the named plaintiff Joseph Tracy's deposition until
April 22, 13996, then canceled it, even though Mr. Tracy was
available. Subgequently, the deposition was not even started until

July 22, 1986, two days before the long scheduled summary judgment

'Under CCP § 437c(b) the oppogition papers Yshall include a
separate statement which responds to sach of the material facts
contended by the moving party to be undisputed, indicating whether
the opposing party agrees or disagrees that those facts are
undisputed.” “Failure to comply with this requirement of a separate
statement may constitute a sufficient ground, int he court's
diecretion, for granting the {oummary judgment) motion,” Buehler
; {(1930) 224 Cal.App.3d 729, 735,

- 2 - TRACY.ORO.Iv
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In contrast, the record ghows that Plaintifsg completed the

necesgary discovery, Teésponded to al] of defendants: discovery ip a

£inds that the tecord before it ig sufficient ta do gg, For
instancs, virtually &ll of the plaintiffs: Undigputed facts comeg
from testimony of the taxicah company officials, péople who
certainly know how their industry operateg. In addition, defenge
counsel has submitted, well after the hearing, depositiég exXcerpts
from Mr, Tracy, Plaintiffs have objected to the consideraticr. of
thia'evidence, and the objection ig sustained, howaver the court,
becauge ths issues are go significant, dig review this late
evidence to insurs that it did not contain any facts which would
alter g finding for plaintiffg. Finding nene, and finding that

plaintiffs' have met their burden of Proof under ccp g 437c, this

Defendantg: request for a continuance ig denied. p order

to get their continuange, defendants muat Mmeet the reguirements of

- 3 - TRACY.OR My
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| CCP §437c(h).

Defendants have hag more than ample opportunity to

conduct discovery,
1996, defendants knew of the upcoming Summary judgment motion, yet
failed to conduct sven My, Tracy'a depositien,

Defendants arque that plaintiffg: summary judgment motiop

1356, in chambers dig nat provide defendants with the. ugual twenty-
eight day notice pursuant to CCP § 437c, Defendantz ignore the

fact that the dates ware not unilatcrally imposed on them, but wera

set, by agreemant,
court and at no time before filing their eprosition dig defendants

object to the briefing schedule. In addition, the defendants fai)

to state in theiy bPapers that they had the iull_liﬁdaz&_zaquixad

under CCP §437c taiﬁilﬁ_ihﬁi:_gangﬁixinn. (Moving papers were to

be served by July 3 ang opposition was not due untiy July 17,

Reply papers wera dye July 22 and ths hearing was held on July 24.)

Under ths court's schedule, a1l pParties had the usual?amount of

time for briefing a Bummary judgment (motion. The only time that

was shortened was the court’s preparation time, which Was' shortened

to two days instead of the usual five days; (the last day for
filing a reply brief is usually five days before the hearing under

CCP §437c(b)),

TRALCY.DROM
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ﬁotians, dated virtually from the time of éingle assignment to

Judge Cahill, as well as the fact that defense coungel knew the

briefing schedule for more than a month before the motion wag to.be
filed, to seriously congider thig objection, would be to permit

defense counsel to "sand bag’ the opposing barty and this court.

Obviously, thig is unacceptable and the court denijes counsel‘'s 28

day notice objection.
The next procedural objection raiged by defendants is that

defense counsel received gervice of the maving Papers after “5:00

P.m. and was not deliverad to a person in charge of that office.”

This argument ig also unavailing and defendant was not prejudiced.
According to the Declaration of Christopher Ho filed with the

plaintiffs' reply brief, his office gave the summary judgmcnt
motion and moving papers to a messenger at 4:35 p.m., on July 3,

1996, the date aervice was to be made on defendants' ciwnsel. The

papers were delivered and signed for at defense counsel'sg offlce at

about 6:05 p.m., but after a sscretary in that office called and

told Mr. Ho that “I've bsen ingtructed to tell you that we haven't

received the motion yet and our office is closed”. 1In addition,

Mr. Ho faxed the points and authorities dirsctly to Mr. Bennett,

lead counsel for defendant, in his offices in San Disgo on July 3

at 6:45 p.m,
Plaintiffe caused themselves problems by failing to serve

their motion earlisr, however, their actions did not prejudice

defendants in any significant way. Defense counsel had the papers

in their possession in time to adequately respond, or to ask the

5 - TRACY.DRD:N
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court for a short extension of time to file their oppogiticn,

Also, when they did file theif opposition defendants did not
dispute any of the 56 facts pregsentsd by plaintiffs. This rcourt
daniesn defendants"requast to deny the motion because it was served
at 6:03 p.m.

Next, defendants argue that aﬁmmary judgment motions in a
class action case can not be considered by the court until aftaer
the ‘clase opt-out period is over. Defendants rely on Home Savings
& Loan v, Syperior fourt (1974) 42 Cal.App.3d 1006 and Home Savings
& Loan v. Superior Court (1976) 54 Cal,App.3d 208 to support this

argument. Under the so-called Home Savings rule, a court cannot

decide the merits of a claim in a class action suit before the opt

out perlod expires in order to protect against one-way lnterventlon
{where class members can opt out if the decision on the merits ig

adverse to their interests, thereby avoiding the court.s decision

and preserving their rights},

Plaintiffs, relying on Frazier v, Citv of Richmond (1986}
184 Cal.App.3d 1491 and Rule 23(b){2) of the Federal Rules of Civil
Procedurs (used by California courts), argue that thé Home Savings

rule doas not apply in this case because blaintiffs primarily seek

injunctive and declaratory relief, and not damages. In Rule
23]b)(2) actions, (actions for injunctive ralief), notice to classg

members is not mandatory but merely discretionary, In Frazier, the

court "decline{d] to expand the scopa of Home Savings” to Rule

23(bj(2} actions finding that the rationale of Home Savipgs w
inapplicable to actions for injuncrive relisr. Frazier, 184
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Cal.aApp.3d at 1502, Under this and other authority cited by

plaintiffs, thlB court finds that plaintiffg: Summary judgment

motion may be decided prior to the completion of the opt-out

period.

Even if the Hgmﬁmﬁgyinga rule applied to actions 8eeking

injunctive relief, and the court could not decide plalntlffs'

summary judgment motion until after ths Opt-out period ig complete,
thers is no reason to delay the actual hearing as long ag ths

ruling is made after the opt-out period 1y complste, . In this cage

the opt-out period expired on Augquat 21, 1996, thersfore ruling on

this motion at this time is appropriate,
In addition, defendants have never ghown any indication,that
they would defengd this case any less vigorously depending on the

number of class members ultimately determined, Irndeed, the

injunctive relier acught by the current drivers would btnd the

defendants regardless of the members of the class.

Next, defendants argue that they ars entitlad to stop the

decision on this motion becauge they want to filse new affirmative

defenses, They have however, falled to cite any case that pBrmltB

a defendant to get a continuance on a summary judgment motion

becauss g party is intending to file some more affirmative

defenses. 1In addltlon, after the revisions of CCP § 437c,

plaintiffs no longer have to disprove aff;rmatlve defenses before

Therefore this is not a basis upon which the court will deny

summary judgment.,
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Finally, since the hearing on this motion, the court hag
learned that defendant Taxi Service, Inc. {dba City Cab) has filed

bankruptey. The automatic bankruptcy stay is in effect 48 to that

defendant and nothing in this order applies to that defendant, The

automatiec gtay does not affect the remaining defendants.

YII. SUMMARY. JUDGMENT ANALYSIS

Plaintiffs' motion asks this court to decide the legal issua
on which this entire case is based: are. taxicab drivers independent
contractora or are they employees under California law entitlaed to

workers' compensation insurance and unemployment insurance?

A, 17200 Claimg

Business and Professions Code § 17200 ("17200") permits this
court to enjoin *any unlawful, unfair or fraudulent bﬁéinesa act or’
practice.” In this case all elements of a 17200 clainm are met,
Defendants are in the "business* of trénapofting menbers of tﬁa
public for hire., Separate Statement of Undéaputed Facts, ("UF“i, €
1-4. The conduct complained of constitutes a “‘practice” within the

meaning of 17200, From November 1987 virtually until the present,

defendants have reqguired thousands of people seeking to drive their

taxicabs to do so under the Taxicab Lease Agreement. UF ¢5; Yallow

yCabACo“ODeratiVs, Inc. V., Workera' Compensation Appeals Board
(1991) 226 Cal.App.3d 1288, 1293, The Taxicab Lease Agreement used
!under defendants new "choice of atatus” syatem (implemented by all

defendants within the last year) does not differ from the previous
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f’system in any material respec:z. UF 97; ssa Exhibits A-D (axhibitst
A and B thereto) and Exhibit E to Daclaration of Christopher Ho in

support of plaintiffe: swmmary judgment mation; (gee alsg
discussion infra).

Under statute and case law, the practices complained of ars
‘unlawful” and “unfair" for purposes of 17200. Labor Code § 3357
provides that any psrson rendering service to another is presumed
to be an employee, except as specifically excluded from that status

by law. B8imilarly, Labor Code § 5705 establishes that where an

injured worker was performing service for a putative employer, the

employer has the burden of proving that the worker was not an - -

employee. Labor Code § 3353 further defines an independent
contracteor as “any person who render service for a specified
recompense for a specified result, under the control of his

principal ag £o the result of his work ouly and not as'to the means:

by which such result is accomplished.” The Unemployment Iﬁgprance

Code adopts the “usual common law rules applicable in determining

the employesr-employee relationship.” Unempl. Ins. Code §621(b).
Based on these statutofy tenets, the courts have further

elucidated the employee-independsnt contracter distinction. .G,

Borello .k Sops v, Department of Industrial Relsations (1989) 48

Cal.3d 341 (lBorello”)(holding that employment relatlonship
egtablished where the principal ‘retains all neceasary control” over

the manner in which the work is accomplished; and also citing to

‘secondary indicia” of employment status); Yallow Cab Co-Operative,
inc. v. Workers' Compensation Appeals Board (Fdwinsopn) (13991) 225
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taxicab driver was employee where, inter alla,

Cal.App.3d 1288 ( Egg;nﬁgn ). (rcafflrmlng prasumptions contained in
Labor Code Ss 3357 and S?OS(a), following Borello, and finding

taxicab drlver was employee notwithstanding his being gignatory to

a "lease agreement" where, inter alla, he wag instructed by the

taricab company where to Pick up passengers and on use of the
radio, where the company assigned his shifts, and where he was

aubject to unilataeral termination by the company); and danta Cruz
(1991)

Iransportation, Inc, v, Unemployment Insura

235 Cal.App.3d 1363 ¢ ‘S8anta Cruz") (following Beorello, and finding

taxicab company was

able to terminate its drivers and unilaterally designate ghift .

times, and where no special gkill required to drive a taxicab),

1) Plaintiffs'gEvidenca of Emplover-Emnloves Relatiopnghip

In support of their motion, plaintiffs submitted exXtensive,

undisputed and material facts based on admissible and féliable.

evidence generally describing tha cperation of the San Francisco

taxicab industry and the extent to which defendants retsmin all

necessary control over the mamner in which plaintiffs perform the

work of driving defendants' takicabs., Plaintiffs' evidence

consists almost entirely of the materially identical versions of

the "Taxicab Lease Agqreemant” utilized by each defendant throughout

the relevant time period, which specifies certain of the terms and

conditions of drivera’ work, other documents obtaincq from

defendants in the course of discovery, and the deposition testimony

of defendants' officers and agents, Additjionally, plaintiffe
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submitted declarations from individuals who havs driven or still
drive taxicabs for defendants under the “Taxicab Leage Agrsement ,

The latter declaratlons were limited to the questions of marketing

and promotional skill, if any, utilized by individual taxicab

drivers, and the . extent of drivers’ reliance on the dispatch

services provided by .defendants. In thig cage, the undisputed

facts leave no doubt that the plaintiffs are employees under the

authority cited above.

(2} All Necagsary Control” exervised by Defendants
Defendants exerciae “all necessary control” over their .

drivers. The defendants contral all significant terms of the

taxicab cab drxvers work. From the manner in which drxvers are

hired to the conditions of their work, defendants exercigs the

prototypical types of perVaalve contreol 1nd1cat1ve, under the

-cases, of an employgrmemployee relationship.

befendants evaluate thoge who seek to drive their taxicabs, .

requiring applications, collecting background information,

conducting lnterviews, and checking references. UF §9, 1f they

are approved by defendant, prospective lease driverg gign the

Taxicab Lease Agreament, the terms of which are non-negotiable., UF

T 10. Defendants unilaterally define the material conditions of

working ds a taxicah driver, including without limitation the

rental fees for their vehicles, any modifications to the "Taxicah

Lease Agreement,” the amount of ‘sscurity deposits” which musgt be

posted by lease drivers and the amounts chargeable thereto in the
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event of accidents, and the vehicles drivers are assigned and the

hours that d;iVBrs work., UpR ﬁﬂ10w14; 20-23, Defendants conduct

‘orientation programs’ for those who are approved to become leage

drivers. These instruct the drivers about defendantsg' ocperation, -

and may also include information about use of the radio and the

‘taximeter, the defendant's dispatch system, the proper method of.

filling out waybills, how to redeem company scrip and vouchers,

pelice cods requirements, and procedures to follow in cage of

accidents At the same time, defendants sUpply their drivers with

Clty maps, tips on driving, safety information, and copises of

police and airport regulations governing taxicab cperations. UF qg

153-18. In addition, defendants enter into “paratransit” and other

contracts that require them to train and discipline their drivers.

UPF 91%. Other controls exercised by defendants over drlvers' daily

work include requlrlng their drivers ‘To inspect their taxlcaba

before their shift and to Teport any defects (UF ¢26), returm;their

taxicabs to the company gas station for inspection at the end of a :
shift (UF 927), and advertise their status as ‘self-employed

lessees” (UF ﬁza) Dezendanta aleso maintain and operate dlapatCh

systems, Thrcugh thcse systems, defendante collect requests from

the public for taxicab rides. vur gy 30,31. Defendante’

dispatchers or'dispatch computers allocate passengers to driver,

and control which drivers ars notified of potential customers. UF

¥32. Drivers utilized the dispatch service to locate passengers, b

UF §931-32.
Defendants keep files on each of their drivers which include
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personal information and may include driver evaluations, accident

reports, records of complaints or compliments about the driver, ang

Bven records of the driversg: disputes witp defendants or other

drivers. uwr ¢35, "Liability to diacharge for dizscbedience or

misconduct ia strong evidence of control,” Edwinason 226 Cal.App. 3d
at 1298. Defendants also retain the right to terminate drivers:
leases at will, pyp T36. "[S)trong evidence in support of. an

employment relationship is the right to discharge at will, without
cauge.” Borellq, 48 Cal.3d at 350; ganta Cruz, 235 Cal.App.3d at

1372,
(b) ‘Secondary Indicia” of Control are Manifest in
Defendants' Relationship with Thelir Drivers :

The secondary indicia of control identified in the case law

are manifest in defendanpts: relationship with thejr drivers.,

Drivers are an integral part of defendants’ business, Ag in

Edwingon, “the enterprise could no more survive without thampthan

it could without warking cabs.” Edwinson, 226 Cal.App.3d at 1294,

Indeed, the duration of the relationship betwean defendants and

their drivers is indefinite, unlike the typieal independent

contractor relationship; absgent notice by either Party, the Taxicab

Lease Agreement is presumed to he automatically renewed. yup 737,

Drivers neither pPo&sess special skills, nor engage in a

distinct trade or occupation, UF y38-39, Taxicab drivers do not

ontractor

Btatus, Eﬂxﬁllg; 48 Cal.3d at 35-57 (work involved no peculiar
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'skills; workers engaged in no distinct trade or calling); Edwingon,

226 Cal.App.3d at 1292-94 (“[t]he work did not involva the kind of
expertise that réquires entrustment to an independent

professional®).

The nature of the defendanta' taxicab operations is such
that drivers have no meaningful way to influence how much profit
they make in the course of their work. Nor do drivers face a
significant risk of financial loss. UF (Q46-47,  For example,

drivers have no control over the amount they charge passengers in

’fares. UF §40. Nor do drivers use marketing skills. to publicize

their personal availability to prbvide taxicab services. UF g41.

’They do not use personalized business cards or place advertisements

in newspapers or telephone directories as a means of promoting

|

lthemselves. UF 9941-43. Through the voucher and scrip systems,

defendants structure the financial arrangementes betweéﬁﬁtha drivers.

and certain of defendants' customers. Drivers must accept. such

forme of payment from those passengers and redeem them for cash at

the end of their shifts. UF 9944,45. The lack of opportunity for

]prcflt or loss mirrore that found in the cases of Borellg, 48

Cal.3d at 355-58 (share farmers “incur{red] no opportunity for

“profit” or *loss”); Edwingon, 226 Cal.App.3d at 1301 (‘drivers did
not set thelr own rates but were paid according to the number and

distance of fares that they carried. . There is no evidence

that esarnings varied with the drivers' skills, entrepreneurial or

otherwise.”); Santa Cruz, 235 Cal.App.3d at 1368, 1375-76 (driver

charged fares approved by city, no indication that earnings varied
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with drivers' gkillas).

Plaintiffs' evidence establishes that defendants "
relaticnship’with their drivers is an employer—employes
relationship. Under the gtatutory and case law, defeandants’
business practice of categorizing plaintiffs as independent
contractors 1s unlawful and may be enjoined by this court.

In addition, this court finds that defendants’ businesgs
practice is unfair under 17200. A practice is "unfair" if *if

Peopla v, Cass Blanca

offends an established public policy.”

Convalegcent Homes (1984) 159 Cal.App.3d 508, 530. 1In identifying

what constitutes a "public policy” ths Casa Blanca court locoked to

"statutes, the common law or , . other established concepts of

unfairness.” Id, Because the'practices complained of ars
‘unlawful” within the meaning of 17200 based on the directly

applicable case law, they violate the public policy of: this stats

and are "unfair” as well.

(2} The Implementation of Defendants' "Choice of Status”
System Does Nobt FEnablse Them Tg Avoid Summary Judgment

Within the last year, defendant cab companies have
implemented a “choice of status” system, giving drivers the choics

of leasing a taxicab as an independent contractor or signing an

employer-employee agreement, However, all but six to eight of the

over 1900 drivers continue to drive under essentially the same

Taxicab Lease Agreemsnt, and do so under the same actusl conditions
of work that existed before the “choice of status" gyatem was

implemented. UF 497,55,56.
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The presence of defendants' “choice of status” system has
little bearing upon thé core analysis of the drivers' employee
status. Noﬁhing in the relevant decislons suggests that the
presence of a true choice.wauld have been a primary, let alone
'diapositive, factor in the ultimate determination of & workers’
status. Indeed, the California Supreme Court noted in Borelle that
the alleged voluntariness of an election of independent contractor

status hardly obviates public policy concerns over permitting

partiea to contract around statutory protections:

The growers suggest that by signing the printed agreement
after full explanations, the share farmers expressly agree
they are not employses and conscicusly accept the attendant
risks and benefits., However, the protections conferred by
the [Workers' Compensation) Act have a public purpose beyond
the private interests of the workers themselves. Among
other things, the statute represents soclety's recognition
that if the financial risk of job injuries is not placed
upon the businesses which produce them, it may fall upon the

public treasury.
Borello, 48 Cal.3d at 358. 1In any event, the discussions of

“choice” in the cases are dicta; in none of the cases did the” courts
find that the employer offered any meaningful choice of status, and

thus the “choice” igsue was never reached.

Defendants' argue that this court cannot grant summary
judgment in this case because plaintiffs' motion is directed only
to the lssue of whether the drivers are employees or independent

contractors and dees not dispose of the entire action because
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plaintiffe' complaint alleges twelve separate unfair and/or

unlawful business practices. Defendants arque that the-pleadingé

play a critical role in a motion for summary judgment and urge
that, in a summary judgmegt motion, the factual submigsion must
track the averments in the pleadings so that it is clear to what
the opposing party must respond.

Summary judgment shall be granted if all the papers
submitted ghew that there is no triable issue as to any material
fact and that the moving party is entitled to judgmant as a matter
of law (C.C.P. Sec. 437¢ (c}). 1In plgintiffs' complaint thay
allege twelve separate unfaiz and/or unlawful business practices,
They have, to this court's Batlsfactlon, shown they are entitled to

judgment because they have prevailed on the issus that the taxicab

drivers are employees. This finding alone is enough to f£find that

the practice of classifying the drivers otherwise ig a: unfair
business practice under Sec. 17200 that shcould be enjoined&f Theare
ie eimply no need to take evidence,or require the court to ﬁéke
findings on the remainder of the allegations, 1f plaintiffa, at
trial, had simply submitted the evidence it did and nothing elsse,
while defendants did not contest any of thess facts at all, a
judgment under Sec¢, 17200 would be appropriata, Evidence on the
other issues ié simply not needed.

In this motion, plaintiffs attack defendanta’
_characterization of the drivers as independent contractors. This
misclaseification of drivers is the core practice from which all

other tangible wronge describad in the complaint emanste. An order
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enjoining defendants from classifying their drivers as independent-
contractors wiil, a fortiori, also preclude them from engaging in

the practicea-illustrated in the complaint and its two causes of

action. Therefore, this court finds that plaintiffs’' motion doss

digpose of this‘action in its entirety and is appropriately treated
as one far summary judgment.

Defendants sleo argue that plaintiffs'lmotion does not
dispose of the entire case, (and therefore is‘not an appropriate
summary judgment motion), because the class action portion of the
case does not have an adeqguate class representative aﬁd therefore

cannot be granted. This argument is addresssd below,

ITI. CLAS3 ACTION PORTION QF THIS CASE

on Méy 13, 1995, this court certified s class of all taxicab
drivers, current and former, who drove under a Taxical. Lease '
Agreement for defendants at any time since November 25, 1987. The
court desigrnated lead plaintiff Joseph Tracy, a current leagé
driver with defendant Luxor Cab Company, &8 the réprasantatiVE of
that class.

On July 16, 1896, this court recertified the class to
include only "drivers who drové under a taxicab Lease . Agreement
with any of the four defendant taxicab companies at any time from
November 25, 1987 through the present, and who are no longer
currently driving under any Taxicab Leasge Agreement with any

defendant company.” This recartification of the ¢lass excluded

current drivers, allewing their claims to proceed under 17200 et
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seqg.’ 7
On August 8, 1996, Defendants moved to diasmiss the class

aspects of thé cage, or in the alternative to decertify the class
for want of a represantative plaintiff, and plaintiffs moved to add

Brian Gaffney as a class repregentative. Plaintiffs also maintain

that Joseph Tracy remains an adequate class representative and may

be allowed to continue in that capacity,

A, Plaintiffs' Motion to Add Brian Gaffney as s Clags
Representative

Trial courts ‘maintain some measure of flexibility in the

trial and pretrial of a class action,” to modify orders as

| lLitigation proceeds. Vasquez v. Superior Court (1971) 4 Cal.3d

800, B821. The court's order changing the definition of the clase

in this case makes-addition of a new class representai’ve

appropriate at this time,
From September through December 1989, Brian Gaffney drove a

taxicab for defendant Taxi Service, Inc. (dba city Cab}. Mr

‘Gaffney was a signatory to 2 lease agreement and posted a cash bond

with City Cab. PFurther, Mr. Gafiney has besn a named party to this
action since the day the complaint wae filed so Mr. Gaffney may be

added as a class representative without the need for further

discovery.

’Phe court recognizes that the status in this lawsuit of so-
called "medallion holder” drivers may be in need of clarification.
The court clarifies that ite decision and judgment do not apply to
those of defendants' taxicab drivers who hold their own medallions.
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After review of all papers filed in connection with thig
motion and plaintiffs’ original motion for class certification,
this court f£inds that the addition of Brian Gafiney as & class
representative willl serve the intérssts of drivers whose interests
will be adjudicated in this action by providing a typical and ablae
class representative for former drivers, Accordingly, Plﬂlntlffa
motion to add Brian Gaffney as a class representative is GRANTED

As stated, guprs, subsequent to the hearings on thsse
motions, defendant Taxi Service, Inc. (dba City Cab) has filed =a
petition for bankruptcy. Defendants filed a Supplemental
Memorandum of Point and Authoritiss in Cpposition to Moticﬁ ta add
Brian Gaffney as g Deslgnuted Class Representative arguing that
City Cab's bankruptey petltlon is an additional raason to deny
plalntxffs' motion to add Mr. Gaffney as a class representatlve.
This court flnds that even while the bankruptcy stay for Clty Cab
is in effect, Mr, Gaffney remains entirely qualified to act &z é
class repressntative. City Cab's notice of bankruptcy haz no
impact whatever on his ability to represent tha class. Although
Mr. Gaffney's individual monetary claime may.now have to be pursued
in the bankfuptcy forum, it is nonatheless clear that a named
plaintiff may continue to represent a claés aven if her individual

claims may no longer be advanced therswith. Ses Scsna V. _Jowa

(1975) 419 u.s. 393, 402~ 03; Franks v, Bowman Trangportation Co..

ing, (1976) 424 U.S. 747, 754-58; Kagan v, Gibraltar Savings & Loan

Aga'n (19B4) 35 Cal.3d 582, 594; LaSala v. American Savings % Loan

age’'n (1971) 5 cal.3d 854, 872,
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8. Defendants' Motion tq Dismiss or Dacertify the Claas
Bortion of this Case for Want of a Clags Repragentative

In accord with the court's ruling regarding plaintiff'sg
motion to add Brian Gaffney as a class represantative, defendants’
motions to dismiss or, in the alternative, decertify the clasg

action portion of thim case for want of an adequate representative

are DENIED. -

THE COURT HEREBY ORDERS ag Eollows:
1. THE COURT FURTHER FINDS AND DECLARES that dafandants’

classification of plaintiffs and similarly situated drivers as .

independent contractors, whether bursuant to the "Taxicab Lease

Agreement” in use from November 25, 1887, until late 1995 or early
1996, or pursuant to the “choice of status” system in effact from
Eha latter dates throggh the present time (which utiliéés the
“Taxicab Lease Agreemsnt” ag one of the ‘choices” offered dfiyers),
has constituted and continues to constitute an unfair and unlawful
business practice within the meaning of Busineas and Professiona
Code § 17200 st geq, insofér as such misclaseification has had the
purpovse or effect of denying such drivers any benefit under
California law with respect to (1) workers' compensation insurance,

{2) unemployment insurance, and {3) paying a cash bond to

defendants #s a condition of driving a taxicab.

2. THE COURT PERMANENTLY ENJOINS defendant, their agents
e et s s

and representatives, from classifying plaintiffs and gimilarly

situated drivera ag independent contractors for purpagses of denying
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such drivers any benefit under California law with regpect ta (1) -

worksrg® compensation,'{Z) unamployment ingurance, and {3} paying a

cagh bond +o defendaﬁts &8 & condition of driving a taxicah, and

FPERMANENTLY ENJOINS defendantes, their agents and representatives,

from clagsifying plaintiffs as employess for such purposes in any

and all repregentations, whather oral, written or otherwisze.

3.  THE COURT FURTHER ORDERS defeandants to regtors, to all

plaintiffs who have been required to post bonds or ‘security

deposits” with defendants, any such monles held by defendants in

violation of Labor Code §§ 402 and 403. Restitution of guch monies

shall be effected pursuant to a claims procedure to be e#atablisheq

by the court and sdministersd by counsel for plaintiffs, with the

asplstance and cooperaticn of defendants and their counse],

IT I8 SC ORDERED.

DATED: October .27, 1995

i/

Fodge Willlam SeRiil
-San Franeisco Superior Ceurt

7
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up three fares “when available,” suffers from vagueness and offers an easy excuse for
drivers who do not meet this three pick up rule. They can always say that the fares were
not available and, though secret shoppers can prove otherwise, there is no easy way of

tracking the veracity of this claim.

Secret shoppers who participate in ramped availability surveys have reported the problems
begin with the first line of contact, dispatchers, who too often immediately inform the caller
that they simply do not have enough ramped vehicles in their company and thus the caller
should call another company. An obvious response to such a complaint would be for the
Commission to ensure that a sufficient number of ramped vehicles are available to any
permitted dispatch service. Forinstance, it could elect to require ramped vehicles to
subscribe to a dispatch service that has a minimum number of ramped vehicles. For ;
that matter, the Commission could elect to limit dispatch companies to a minimum '
number of taxis, consistent with SF MTA’s requirement that dispatch companies
serving the disabled dispatch a minimum number of taxis. Alternatively, the 5
Commission could examine the number of dispatch calls a dispatch company
handles based on the self-reported numbers over the past couple of years and :
establish a cut-off beyond which a dispatch company could not renew its permit.

Rule 8A9 dictates that all vehicles of any given color scheme must subscribe to the same
dispatch service and there are policy reasons to support this rule (ease of identification in
the event that customers need to contact the same cab company again). Thus, inthe
event that the Commission wished to restrict ramped medalfion holders from affiliating with
dispatch companies that have fewer than a set minimum number of ramped vehicles,
affected color schemes would have two solutions: either go out of the ramped taxi business
since the few ramped medallion holders in their company would be forced to subscribe to a
different dispatch service and thus affiliate with another color scheme; in the alternative,
the color scheme could elect to affiliate the entire fleet with another dispatch service that

“contains the minimum number of ramped vehicles.

In considering whether to require a minimum number of taxis within any dispatch company,
it is important to note that SF MTA set a minimum number at 30 taxis per dispatch in order
to contract with SF Paratransit and provide paratransit service. Even so, SF Paratransit
and SF MTA made an exception in the case of one taxi company that has consistently
failed in performance tests: American Taxi Company. ;

American Taxi Dispatch has only 16 taxis, yet it successfully lobbied this Commission and
the Board of Supervisors to make an exception with the understanding that it wanted to

participate in the paratransit program.*

At the very least, it would be reasonable for this Commission to require a minimum of
thirty taxis within a dispatch company. Looking to the next lowest performing taxi dispatch,
Regents, the Commission may wish to set the bar a littfe higher. Regenis has 42 taxis
under its dispatch service, including two ramped taxis; and, Regents has consistently failed

* The Executive Director of the Taxi Commission learned this fact during a phone conversation with staff of SF
Paratransit. Should anyone question it or desire further verification, it is doubtless available over the history of recorded

public meetings.
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